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EDITORIAL

Welcome to the tenth edition of The International Comparative Legal Guide to: 
Competition Litigation.

This guide provides corporate counsel and international practitioners with 
a comprehensive worldwide legal analysis of the laws and regulations of 
competition litigation.

It is divided into two main sections:

Five general chapters. These are designed to provide readers with a 
comprehensive overview of key issues affecting competition litigation work, 
particularly from the perspective of a multi-jurisdictional transaction.

Country question and answer chapters. These provide a broad overview of 
common issues in competition litigation in 29 jurisdictions.

All chapters are written by leading competition litigation lawyers and industry 
specialists, and we are extremely grateful for their excellent contributions.

Special thanks are reserved for the contributing editor, Euan Burrows of Ashurst 
LLP, for his invaluable assistance.

Global Legal Group hopes that you find this guide practical and interesting.

The International Comparative Legal Guide series is also available online at 
www.iclg.com.

Alan Falach LL.M. 
Group Consulting Editor 
Global Legal Group 
Alan.Falach@glgroup.co.uk
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Chapter 5

Economic Insight Limited James Harvey 

Four Practical Issues to Keep 
(at Least) One Eye on in 2018 
– An Economist’s Perspective

that, under certain assumptions, pass-on rates would typically lie 
between 50% and 100%, depending on how competitive the industry 
in question is.iii  The CAT also suggests that it is not enough to infer 
that pass-on rates would be closer to 50% or 100% using factual 
evidence about how competitive the industry is.
So, the pass-on rate must be proven by deploying factual evidence 
showing the relationship between a firm’s prices and its costs.  But 
it is less clear what this factual evidence can and should look like 
in practice.
The figure below shows a very stylised example of what the “ideal” 
factual evidence might look like.  The figure shows the unit cost 
of a cartelised input rising from £40 to over £60, and the buyer’s 
unit price rising in response by the same £ amount.  The figure also 
shows that the unit costs of other inputs are stable, and so there is no 
complication associated with disentangling the effects of changes 
in cartelised input costs from the effects of changes in other input 
costs.  If there are no other market changes that would have caused 
prices to rise or fall, most reasonable people would be willing to 
conclude that this factual evidence shows that the pass-on rate in 
this case is 100%.

Figure 1: Stylised examples of 100% pass-on

Of course, it would be very surprising to find a situation 
approximating this stylised example.  In more realistic situations:
■ the buyer will sell more than one product or service;
■ the unit costs of other inputs will change; and
■ other market changes may put upward or downward pressure 

on the buyer’s unit prices and margins, such as the entry and 
exit of other suppliers.iv

To devise an appropriate approach to measuring pass-on, it is of 
course important to consider the likely materiality of such changes 

Introduction

What a year for economists involved in competition litigation!  
Economics and economists have been at the heart of some novel 
cases at the UK Competition Appeal Tribunal (CAT) and elsewhere.
Several challenging conceptual and practical issues have arisen, 
relating to: pass-on; interest; counterfactuals; and the role of 
economists.  Perhaps the three cross-cutting questions to emerge 
were:
■ What evidence is needed to prove an economic theory?
■ How likely is it that such evidence will be available and 

conclusive?
■ What is the role of economists versus other experts?
The cases and these questions have been (and no doubt will 
continue to be) analysed and dissected by the competition litigation 
community to understand what they mean for future competition 
litigation cases.  The objective of this chapter is to provide a brief 
overview of some of the issues from an economist’s perspective, 
with a few practical issues to keep (at least) one eye on in 2018.
The rest of this chapter is organised around the four issues noted 
above:
■ first, measuring pass-on rates;
■ second, measuring interest rates;
■ third, defining the counterfactual; and
■ finally, working with economists and other experts.

Issue 1: Measuring Pass-on Rates

This chapter would be incomplete without a discussion of pass-on.
Sainsbury’s v Mastercard is the first case under English law to deal 
with the so-called “pass-on defence” in a substantive way.i  Two 
critical economic questions were raised during the case:
■ What is pass-on?
■ What evidence is needed to prove the pass-on rate?
The CAT argued that to prove pass-on, the evidence must show:
■ first, that there have been “identifiable increases in prices by 

a firm to its customers”; and
■ second, that the “increase in price must be causally connected 

with the overcharge, and demonstrably so”.ii

What do these requirements mean in practice for the measurement 
of pass-on rates and so the evidence that is needed?
Unsurprisingly, the CAT argues that it is not enough to rely on the 
“rule of thumb” that emerges from economic theory which states 
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and the feasibility (and cost) of undertaking different analyses given 
the data available.  At a high level, there are various options to 
consider.
■ First, obtaining contemporaneous documents describing 

a firm’s pricing strategy e.g. documents stating that a firm 
adopted cost-plus pricing or the pricing models used during 
the relevant time period.

■ Second, conducting analysis showing the extent to which 
“average” prices rise and fall with “average” cost movements, 
with reasoning why the same relationship would apply to the 
prices and costs in question.

■ Third, conducting analysis showing how some/all individual 
prices rise and fall with “average” cost movements, again 
with reasoning why the same relationship would apply to the 
costs in question.

■ Fourth, conducting analysis showing how some/all individual 
prices rise or fall with movements in the cost of the cartelised 
product(s).

Though the CAT did not explicitly rule out any of these options, 
it has been suggested that only the fourth option might satisfy 
the “identifiability” and “demonstrably causally connected” 
requirements set out above.  If this is right, there will be various 
practical challenges, not least the time and costs associated with the 
production and analysis of highly disaggregated data.  The extent to 
which the completion of such an analysis would provide a reliable 
indicator of the pass-on rate will turn on the quality and quantity of 
the data available, including the extent to which any cost allocations 
are reliable.
Of course, the fact that there are challenges does not mean that the 
requirements are wrong or that the challenges should be avoided – 
indeed, similar challenges emerge when estimating the overcharge.  
But they do mean that care will be needed to reduce the risk of 
making it harder to prove pass-on in some industries compared 
with others in a way that is unrelated to the pass-on rate that in fact 
occurred.  For example, it might be more straightforward to show 
pass-on in industries where firms buying the cartelised product sell 
relatively few products and services and/or where the cartelised 
product accounts for a relatively high proportion of firms’ total costs.
Economists will have an important role to play to ensure that courts 
take these issues into account when determining whether a pass-on 
analysis is feasible and what form it should take in future cases.

Issue 2: Measuring Interest Rates

Most economists agree that it is right, in principle, to account for 
compound interest in damages claims.  This is to compensate the 
claimant for the returns that it would have made by investing the 
overcharge sum in profit-making activities and/or the interest that it 
incurred by having to raise additional finance.
The more contentious issue is around what the right rate of interest 
is and, like pass-on, how to prove that it is right.  Typical candidates 
include:
■ the risk-free rate;
■ the claimant’s cost of debt; and
■ the claimant’s cost of capital.
The figure below illustrates that these are not innocuous choices.  
At an annual interest rate of 5%, compound interest on a £100 
overcharge suffered at the end of 2007 would be worth just over £60 
at the end of 2017.  At 10%, the figure would rise to nearly £160.

Figure 2: The value of compound interest at different rates
 

The Sainsbury’s v Mastercard and Orange Caraibes v Outremer 
Telecomv cases suggest that courts consider that the right rate of 
interest should be determined by how the overcharge amount 
would have been used absent the infringement.  For example, if 
the overcharge amount would have been used to reduce debt, then 
the debt rate should be used.  If the overcharge cash would have 
been used to invest in specific return-generating projects, then the 
expected returns of those projects should be used.
Plainly it is right to consider the counterfactual.  But this raises some 
tricky conceptual and practical questions in this context:
■ First, how should one show how the overcharge amount 

would have been used absent the infringement?  For example, 
is it necessary to point to contemporaneous documents 
showing the presence of existing or potential projects that 
were undersized or did not occur due to a lack of finance?

■ Second, if such evidence exists, what weight should be 
attached to it?  Continuing the above example, should one 
conclude that a project would have grown or proceeded with 
extra finance, or that investors had a less optimistic ex ante 
assessment of the project’s profitability compared to the 
company? 

■ Third, given these challenges, is there a risk that “easier to 
measure” interest rates, such as the cost of debt, will tend 
to be used to quantify interest claims, even when another 
interest rate should be used, such as the cost of capital?

There is clearly a need for economists and the legal community to 
work harder on agreeing what good evidence looks like here.

Issue 3: The Relevant Counterfactual

Dorothy Gibson v Pride was an opt-out collective action in a follow-
on case relating to a finding by the Office of Fair Trading (OFT) 
in 2012 that a leading manufacturer of mobility scooters, Pride 
Mobility, and eight online retailers of its scooters, had breached 
competition law.vi  The OFT found that Pride had sought to “reduce 
price competition from the Internet in order protect its brand and 
maintain retailer margins”.vii  It achieved this by stopping retailers 
from advertising online discounts off its recommended retail price, 
the so-called “Below-RRP Online Price Advertising Prohibition”.
The value of the claim, and hence its viability, rested on whether the 
appropriate counterfactual should be:
■ a situation where there was no agreement with the eight 

retailers and no wider policy to discourage advertising 
amongst other retailers; or

■ a situation where there was no agreement with the eight 
retailers, but the wider policy continued to apply with all 
retailers.
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It is, perhaps, inevitable that the role of the economist can be hard 
to delineate and can overlap with industry and accountancy experts.  
The role involves combining economic theory and industry facts to 
understand how markets work, especially to understand what the 
main drivers of prices are.  The work can involve using publicly 
available information on the industry, drawing on industry experts 
and using accounting information on revenues, costs and margins.  
Some overlap with industry and accountancy experts must surely be 
tolerable and often desirable.
Putting to one side the most extreme cases of scope creep, the more 
important problem arises when an expertise or evidence “gap” emerges 
during a case.  This can happen for various reasons, including but not 
limited to a misapprehension that the area in question is covered by 
the economist or another expert, when it is not.  It can be tempting for 
economists or others handy with numbers to try to fill the gap in this 
situation and, indeed, they may be encouraged to do so.
Of course, all at the conference agreed on the simple solution, which 
is to:
■ identify the key factual questions to answer at the outset;
■ work out where the answers will come from; and
■ assign expert roles and responsibilities accordingly.
This works best when the economists and lawyers work together, 
much as they would during a standard market or merger 
investigation.  This works less well when a damages claim is seen 
differently to another competition case, and the expert task is seen 
more as an exercise in arithmetic, rather than a competition analysis.
The solution?  Beware of accountants and economists deliberately 
or inadvertently masquerading as each other or industry experts.

Endnotes

i. http://www.catribunal.org.uk/237-9006/1241-5-7-15-T-
Sainsburys-Supermarkets-Ltd.html.

ii. Ibid., paragraph 484.
iii. Ibid., paragraphs 466, 470 and 478.
iv. Various conceptual and practical complications arise if the 

cartel caused such market changes.
v. See this article by Luis Campos for a good account of these 

issues: https://www.linkedin.com/pulse/use-evidence-wacc-
damages-litigation-orange-caraibe-luis-campos.

vi. http://www.catribunal.org.uk/238-9255/1257-7-7-16-Dorothy-
Gibson.html.

vii. https: / /www.gov.uk/cma-cases/ invest igat ion-into-
agreements-in-the-mobility-aids-sector.

viii. For example, see https://www.gov.uk/cma-cases/bathroom-
fittings-sector-investigation-into-anti-competitive-practices.

ix. https://www.cdr-news.com/categories/litigation/7236-
where-lawyers-and-experts-meet.
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The claimant adopted the first counterfactual, and the defendant 
adopted the second.  The counterfactual made a significant 
difference to the size of the claim.  Around 30,000 consumers would 
be included in the class under the first counterfactual, whereas less 
than 1,000 consumers would be included in the class under the 
second.  In the end, the CAT decided that the second counterfactual 
was the appropriate one for a follow-on case and the claim was 
dropped.
It is likely that future findings of this type will have similar 
characteristics: a decision which shows that a manufacturer has 
adopted an RPM strategy that affects many retailers, but only finds 
agreements with a small number of retailers to reach a decision 
efficiently.viii  To the extent that follow-on rather than standalone 
cases are pursued, they will only be viable when:
■ a large enough number of consumers bought from a small 

number of retailers; and/or
■ the “umbrella effects” caused by a small number of infringing 

retailers are large. 
The situations in which the umbrella effects are large, but only a small 
number of consumers have bought from the infringing retailers, are 
likely to be rare.  Moreover, claims that depend on proving such 
umbrella effects will in any event face practical challenges, as they 
require a significant amount of data to show how the other retailers’ 
prices react to the infringing retailers’ prices.
The implication is that, without an increase in the willingness of 
funders to support standalone claims, opt-out collective actions in 
relation to RPM-like infringements will be isolated to the sale of 
relatively high value and volume products and services in relatively 
concentrated retail markets.  However, it is not clear that this was 
the policy intention, and it will be interesting to keep one eye on 
whether the Competition and Markets Authority adapts its decisions 
to make claims of this type more viable.

Issue 4: Working With Economists and 
Other Experts

At a recent conference,ix a small group of economists and lawyers 
discussed how the disciplines can work most effectively together.  
The discussion covered:
■ delineating the role of economists from other experts, 

including giving instructions to economists; and
■ practical suggestions for success.
The discussion – and subsequent input from delegates – pointed to 
situations of “scope creep”.  This is when economists give evidence 
on issues that stretch the boundaries of their expertise, and when 
other experts (such as industry and accountancy experts) may have 
been better placed to assist.
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