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Markets: the behavioural trials continue
This year, the UK’s Competition and Markets Authority 
(CMA) concluded its market study into the supply of 
legal services in England and Wales. The CMA found 
that the legal services sector ‘is not working well for 
individual consumers and small businesses’ because 
‘there is very little transparency about price, service 
and quality’. It therefore recommended that frontline 
regulators such as the Solicitors Regulation Authority 
and the Bar Standards Board take steps to ensure pro-
viders meet various minimum disclosure requirements 
relating to price, service and redress information.

Importantly, the CMA additionally recommended 
that frontline regulators should ‘consider conducting 
consumer research and testing when considering 
proposed changes’ to help ensure that ‘customers 
are best able to engage with information and act on 
it’. Those following the CMA’s approach to market 
studies and investigations will know that it made 
similar recommen dations to Ofgem and the Financial 
Conduct Authority following its market investigations 
into the UK’s energy and retail banking markets.

The recommendation that sector regulators 
undertake consumer research and trials to help design 
remedies is now firmly established as part of the CMA’s 
toolkit. The trial and testing method, which is grounded 
in behavioural and empirical economics, is clearly a 
much more satisfactory evidence-based approach to 
developing remedies compared to an approach based 
on ‘clever reasoning’ or ‘rules of thumb’ alone. However, 
experience suggests that the recommendation is easier 
said than done for two reasons.

First, the sector regulator must establish ‘the rules 
of the game’. This is complex because it involves ensur-
ing the sector regulator has sufficient discretion to test 
different remedy options on the one hand, and avoiding 
undue disruption and uncertainty for the companies 
involved on the other. This generates significant leg-
work for the regulator and companies before trial and 
testing can start. Ofgem, for example, has considered 
and consulted on the selection criteria for mandatory 
supplier testing and when it will use its powers to direct 
suppliers to test consumer engagement measures.

Second, implementing trials and tests is not always 

straightforward. A so-called ‘field trial’ involves com-
panies making changes to their services and examining 
the impact they have on consumer behaviour for regu-
latory purposes. But a field trial is not always feasible or 
desirable, particularly in markets where the companies 
are predominantly SMEs without the scale or capability 
to test a service change on their customers, as is the 
case in legal services. In these situations, alternative 
methods must be used and the evidential standards 
for them are not yet well-established in the context of 
competition-related investigations and remedy design.

In the medium term, it seems likely that it will 
be necessary for regulators, companies and their 
advisers to consider the successes and lessons learned 
from implementing the behavioural trial and testing 
recommen dations that are now a core part of the 
CMA’s approach.

Litigation: interest claims
In litigation, the Sainsbury’s v Mastercard and Dorothy 
Gibson v Pride cases at the UK Competition Appeal 
Tribunal (CAT) provide a significant amount of 
competition economics issues for practitioners to get 
their teeth into. Indeed, numerous conferences and 
articles have considered the implications of Sainsbury’s 
v Mastercard for proving that a claimant has passed-on 
an overcharge to its customers, and the implications of 
Dorothy Gibson v Pride for the viability of follow-on 
claims in relation to retail price maintenance cases.

There is not space to consider all the issues, so this 
article raises a different but as important topic: the rate 
of interest to use in interest claims. This is not a trivial 
issue: at an annual interest rate of 5 per cent, compound 
interest on a £100 overcharge suffered at the end of 
2007 would be worth just over £60 at the end of 2017. 
At 10 per cent, the figure would rise to nearly £160.

The Sainsbury’s v Mastercard judgment suggests 
that the right rate of interest should be determined 
by how the overcharge amount would have been used 
absent the infringement. For example, if the overcharge 
cash would have been used to reduce debt, then the 
debt rate should be used. If the overcharge cash would 
have been used to invest in specific return-generating 
projects, then the expected returns of those projects 
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should be used. This approach, it seems, is favoured 
over using the interest rates firms typically use when 
making investment decisions on a day-to-day basis, 
namely the weighted average cost of capital.

However, the approach raises some difficult con-
ceptual and practical questions.

First, how should one show how the overcharge 
amount would have been used absent the infringe-
ment? For example, is it necessary to point to contem-
poraneous documents showing the presence of existing 
or potential projects that were undersized or did not 
occur due to a lack of finance? Is it enough to show 
the expected returns of such investments, given that 
their actual returns are not known, because they did 
not proceed?

Second, if such evidence exists, what weight should 
be attached to it? Continuing the above example, 
should one conclude that a project would have grown 
or proceeded with extra finance, or that investors had 
a less optimistic ex-ante assessment of the project’s 
profitability compared to the company?

Third, given these challenges, is there a risk that 
‘easier to measure’ interest rates, such as the cost of 
debt, will tend to be used to quantify interest claims, 
even when another interest rate should be used?

There is clearly a need for economists and legal 
community to work hard on determining what good 
evidence looks like in the context of quantifying 
interest claims. But perhaps this is a task for after the 
approach to pass-on is settled?
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Hutchison Whampoa and Thames Water.
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